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Recent Case Developments 2015/2016
NORTH CAROLINA SUPREME COURT 

High Point Bank & Trust Co. v Highmark Props., LLC 

Availability of G.S. Sec. 45-21.36 Offset Defense to Guarantors

On discretionary review of a unanimous decision of the Court of Appeals, ___ N.C. App. ___, 750 S.E.2d 886 (2013), finding no error in orders of the respective trial courts, the Supreme Court allowed defendants’ conditional petition for discretionary review as to additional issues. The issue of a guarantor’s liability for a foreclosure deficiency was raised again on appeal in less than a year from the prior reported case. In Court of Appeals opinions cited in the Court of Appeals opinion, the Court has made a distinction of finding availability of the defense where the mortgagor was a party to the action, but determining that it was unavailable when not a party. 

The borrower was voluntarily dismissed by the plaintiff in this deficiency action and the trial court ordered an offset after the borrower was re-joined in the action pursuant to N.C.G.S. § 26-12(b). The jury found that the value of the property at the time of the foreclosure sale represented the bulk of the debt though the lender’s bid was substantially lees. The plaintiff argued that the defense and offset provided for in N.C.G.S. § 45-21.36 is personal to the borrower, and is not available to the guarantors simply because the borrower had availed itself of the offset defense. 

While the Court of Appeals agreed that the plain language of N.C.G.S. Section 26-12(b) does not expand the defenses available to the guarantors beyond those that were available when the action was brought against both simply because of the re-joinder of the borrower, it held that the guarantors “were not allowed an offset defense, Borrower was. The fact that Guarantors “benefitted,” because the amount of Borrower’s indebtedness was determined at trial to be less than what Plaintiff claimed, does not alter this fact.” 

The Court parsed the issue in the case as “not whether a guarantor can personally assert an offset defense pursuant to N.C.G.S. § 45–21.36. We have not held that Guarantors had the right to avail themselves of the offset defense in N.C.G.S. § 45-21.36. We quite assiduously avoided making that determination. We hold that Guarantors were only responsible for Borrower’s indebtedness. This holding is in accord with precedent and the language of the guaranty agreements drafted by Plaintiff. Once the jury and the trial court determined Borrower’s indebtedness to Plaintiff, Guarantors’ liability to Plaintiff was thereby established.”

The distinction might seem a bit dubious in light of the opinions citation of Wells Fargo Bank, N.A. v. Arlington Hills of Mint Hill, LLC, N.C. App. __, __, 742 S.E.2d 201, 204 (2013) which held that the offset defense was personal to the borrower even though the borrower had been joined in the action against the guarantor. The majority determined that once Highmark was joined as a party, guarantors were entitled to benefit from Highmark’s use of N.C.G.S. Section  

45-21.36. However, the concurring judge reached the same result as the majority by concluding that guarantors could assert the anti-deficiency defense provided by N.C.G.S. Section 45-21.36 even if Highmark was not a party citing the North Carolina Supreme Court Virginia Trust Co. v. Dunlop, 214 N.C. 196, (1938) as ruling that the guarantor of a purchase money deed of trust is entitled to plead the anti-deficiency statute as a defense in an action brought on his personal guaranty. The concurring opinion points out that as the issue before the Supreme Court was the appropriateness of a motion to strike, the right to plead could only entail a right to prevail on the pleading. Also at issue was the appropriateness of the trial judge’s joinder of the borrower, Highmark as a defendant in this action pursuant to N.C.G.S. Section 26-12 and the issue of whether the waiver of defenses in the Guaranty Agreement precluded the guarantors from raising the anti-deficiency defense of the statute.

As the controlling law supports the contention that the offset defense is not personal to the borrower, this Court of Appeals opinion set up the likelihood that the Supreme Court might resolve the question expressly rather than implicitly and that proved to be the case here.

After reciting the essential facts of the appeal, the Supreme Court observed that had previously addressed the essence of these arguments. It stated that it had held that guarantors are within the group of those protected by N.C.G.S. Section 45-21.36 citing Wachovia Realty Invs. v. Housing, Inc., 292 N.C. 93, (1977) “‘The statute provides only that when the creditor has elected to become the purchaser of the property conveyed by the mortgage or deed of trust at a sale made under a power of sale . . . he shall not recover judgment against his debtor for any deficiency, after the application of the amount of his bid as a payment on the debt, without first accounting to his debtor for the fair value of the property at the time and place of the sale, and that such value shall be determined by the court.’ (quoting Richmond Mortg. & Loan Corp. v. Wachovia Bank & Tr. Co.(Richmond Mortgage), 210 N.C. 29, 185 S.E. 482 (1936), aff’d, 300 U.S. 124, 57 S. Ct. 338, 81 L. Ed. 552 (1937)). The effect is that the section establishes an equitable method of calculating the indebtedness; therefore, it is not a “defense” in the usual sense which can be waived.” 

Citing Virginia Trust Co. v. Dunlop, 214 N.C. 196, 198 S.E. 645 (1938), the Supreme Court stated that it had addressed an anti-deficiency statute containing language nearly identical to the present-day section N.C.G.S. Section 45-21.36 and concluding that a guarantor had the right to utilize the statutory protection at trial. The Court determined that its holdings in Dunlop and Richmond Mortgage are controlling, that a guarantor may raise the statutory defense, is entitled to its benefits when it has been determined that the property’s fair value exceeded the purchase price paid by the creditor at the foreclosure sale, had the right to have the court determine the outstanding indebtedness by application of the fair market value of the collateral at the time of sale and that as the guarantors only guaranteed the repayment of the indebtedness which is merely being calculated pursuant to the statute, it is not the type of “defense or offset” which is subject to waiver. 

It appears that the Court may have been concerned about the likelihood of creditor attempts to circumvent the doctrine confirmed in this case by the use of artful drafting of waiver language in future guaranty agreements. Such efforts are forestalled where, after a thorough analysis of the history and purpose of the statute the Supreme Court states; “we further conclude that because anti-deficiency legislation is so narrowly tailored to address specific instances of the public’s vulnerability to lender overreach, waiver of this statutory protection as a prerequisite to receipt of a mortgage or as a condition of a guaranty agreement would violate public policy...”

Atlantic Coast Props., Inc. v. Saunders, (365A15) 4/15/2016 
Supreme Court sets Proof of Ouster of Tenant in Common

One of the challenges in establishing title by adverse possession is overcoming the hurdle presented with extinguishing the interests of tenants in common. In order to prove adverse possession against cotenants, one must prove exclusive control and ouster for the prescribed period of twenty years, or at a minimum, constructive ouster. This appeal was the culmination of the litigation that resulted when a purchaser of an undivided one-half interest in land brought a special proceeding to partition the property. The respondent cotenants claimed that they had acquired sole title to the property as the result of their ancestor's constructive ouster of all others having an ownership interest in the land. The North Carolina Supreme Court affirmed per curiam the opinion issued by the North Carolina Court of Appeals in its file No. COA14-1278 filed October 6, 2015 determining that constructive ouster had not been proved for summary judgment purposes and remanding the case to the trial court for further proceedings.

Three children inherited their father’s 14-acre tract of land in Currituck County at his death in the early 1920s. One of these children remained on the property, lived there throughout his life and his descendants continued to live on the property. The other two children moved away from North Carolina and eventually their shares in the property passed through the process of family inheritance until only two of the original three families each owned an undivided one-half interest in the property. One being the family that was still living on the property and the other being one of the families living out of state who was the predecessor in title to the petitioner in the original proceeding. According to the factual recitation in the opinion, the two families did not keep in touch, and the out-of-state family never visited the property. The facts were extensively discussed in the majority and dissenting opinions and the record in the case reflected that there was substantial evidence introduced from which a jury could decide that the family living on the land acknowledged the interest of their out-of-state relatives in various ways, “even at one point suggesting that they partition the property to give the out-of-state relatives sole title to their share.” In 2005, the out-of-state family sold their interest in the property to the petitioner. 

The respondents are the descendants of the original heir who stayed on the land and as a defense to the partition proceeding they asserted for the first time that they had acquired sole title to the property over 80 years earlier by adverse possession under the theory of constructive ouster. The trial court granted summary judgment in their favor, concluding that the petitioner “failed to forecast sufficient evidence to rebut Respondents’ showing of constructive ouster.” The Court of Appeals did not agree with the trial court’s conclusion and the North Carolina Supreme Court succinctly agreed.

 The Court of Appeals majority opinion summarizes the issue succinctly: “If one cotenant has been in ‘sole and undisturbed possession and use of the property for twenty years, without any demand for rents, profits or possession by the cotenants, constructive ouster of the cotenants is presumed.’ Herbert v. Babson, 74 N.C. App. 519, 522, 328 S.E.2d 796, 798 (1985). But if the occupying tenant ‘does anything to recognize title of the cotenants during the twenty-year period, the presumption of ouster does not arise.’” The opinion then discusses the evidence introduced in the case suggesting that as “all of the original heirs to this property are long dead, so no one can testify directly to what was said in the 1920s or 1930s.” This Court observed that “under Supreme Court precedent, a reasonable jury could conclude from this evidence that the family living on the property always recognized their out-of-state relatives’ interests. That is all that is required to defeat summary judgment. Private property rights are the bedrock of liberty in our nation. In a case like this one, where a joint property owner’s rights are threatened through the legal fiction of constructive ouster, without any actual ouster, we must be particularly vigilant in applying the well-settled summary judgment standard and permitting a jury to resolve fact disputes. To hold otherwise would expose well-intentioned property owners across our State to losses from the legal gamesmanship of their cotenants.” 

The opinion notes that an appeal from a summary judgment is reviewed de novo and it thoroughly analyzes the facts interposing precedent cited for both admissibility, probity and weight, and ultimately concluding that while there was evidence of exclusive possession, there was also sufficient evidence which “taken together and viewed in the light most favorable to [the petitioner], creates a genuine issue of material fact as to whether [the North Carolina] heirs recognized the ownership interest of the [out of state heirs] thus defeating the presumption of constructive ouster.”

The dissenting opinion expresses the view that as there was no such admissible evidence presented showing such recognition in the first twenty years, that constructive ouster had established the right of possession and the evidence in the case of the more recent actions of the heirs in possession should be disregarded as irrelevant. The opinion makes a compelling argument about the absence of evidence and the great length of the possession. This would have more merit had there been any evidence concerning that period rather than mere inference from an absence of evidence. The majority opinion discourses upon the issue as follows:

Our Supreme Court considered and rejected this precise argument in a nearly identical context, holding that evidence from outside a particular twenty-year period can be used to infer a consistent position within that twenty-year period. See Clary v. Hatton, 152 N.C. 107, 67 S.E. 258, 259 (1910). In Clary, three siblings inherited property from their parents in 1872. Id. The brother lived on the property during his lifetime; his two sisters did not. When the brother died in 1908, his heirs claimed the entire property by adverse possession. Id. Although there was no evidence that the brother recognized his sisters’ interests from 1872 to 1892, the sisters presented evidence that their brother acknowledged their interest in 1900, telling another man that “he only claimed or owned one third of the lot and his sister each owned a third.” Id. The Supreme Court held that the brother’s “declaration in 1900 in acknowledgement and recognition of his sisters’ title is evidence that prior to then he had never claimed adversely to them.” Id. This was sufficient evidence “to go to a jury that the possession of [the brother] was never adverse to the rights of his sisters . . . and that consequently [the brother] acquired no title by reason of his possession.”

It is important to consider that the possession arguments tend to lose traction in the context of family lands where more informal recognition of property rights commonly carry greater weight among family members than they do among strangers. It is to be observed that there apparently never was any ownership issue among family members until a third party acquired the one half interest and partition4d the land. It is also very important to recognize that the Court of Appeals was not willing to terminate property rights simply because one part of the family had moved away...even after 85 years. As the majority asserts:

Finally, there are important policy reasons for following Clary and reversing the entry of summary judgment in this case. As this Court previously has observed, a rule requiring specific, concrete evidence from each twenty-year time period could encourage a cotenant “to deal with his fellow tenants in a less than open and honest manner.” Sheets v. Sheets, 57 N.C. App. 336, 338, 291 S.E.2d 300, 301 (1982). An occupying tenant could repeatedly reassure his cotenants that their interests are secure and then, after the passage of time has removed the records or witnesses, abruptly change position and claim title by constructive ouster occurring decades, or even centuries, ago. Private property rights are the bedrock of liberty. It is one thing to lose property rights to the open and notorious adverse possession of another. But in a case like this one, where a joint property owner’s rights are threatened through the legal fiction of constructive ouster without any actual ouster, courts must be particularly vigilant in applying the well-settled summary judgment standard and permitting a jury to resolve fact disputes about who told what to whom.

The North Carolina Supreme Court’s lack of comment in issuing its per curiam affirmation can be said to speak volumes as well with regard to the unwillingness of our courts at all levels to allow dispossession of family members through mere inaction even over such an extended period of time..

Kirby, et al v NCDOT (56PA14-2) 6/10/16
Transportation Corridor Map Act Triggers Inverse Condemnation

This opinion results from an appeal by defendant from unanimous decision of the Court of Appeals, ___ N.C. App. ___, 769 S.E.2d 218 (2015), reversing January 2013 and June 2013 trial court orders and remanding for further proceedings. The Court of Appeals analyzed the application of the Transportation Corridor Official Map Act (“the Map Act”) encompassed in N.C.G.S. Sections 136-44.50 through 136-44.54 and the application of the Constitutional takings doctrine to the recording of the maps upon affected property owners. The NCDOT recorded corridor maps with the Register of Deeds. After a transportation corridor map is filed and other notice provisions are met, the Map Act imposes certain statutory restrictions on the use and development by the owners of property within the corridor. These restrictions largely preclude subdivision and development within the corridor for three years. The owner has a right to file a petition for variance which may be granted upon a showing that, as a result of the

Map Act’s restrictions, “no reasonable return may be earned from the land” or a petition for a hardship advance acquisition when the map creates an undue hardship and it is in public interest. In a complex and extensive analysis the Court of Appeals concluded that the limitations imposed by the Map Act were not limited to three years and thus the cases holding that the recording of government transportation plan mapping, in and of itself, does not constitute a taking were not applicable to the Map Act. By recording the corridor maps at issue here, which restricted plaintiffs’ rights to improve, develop, and subdivide their property for an indefinite period of time, NCDOT effected a taking of fundamental property rights. The Court of Appeals also observed that any claims for inverse condemnation are not barred by the statute of limitations where construction on a project has not been completed.

The Supreme Court observed that the “extent to which plaintiffs may be entitled to just compensation, however, depends upon market valuation of the property before and after the taking. Such determinations must be made on an individual, property-by-property basis. We therefore affirm the decision of the Court of Appeals.” Quoting Long v. City of Charlotte, 306 N.C. 187 the Court notes: “A taking effectuated by eminent domain does not require ‘an actual occupation of the land,’ but ‘need only be a substantial interference with elemental rights growing out of the ownership of the property.’"
State v. McGrady, (72PA14) 6/10/2016
NC Supreme Court - North Carolina is a Daubert State
North Carolina attorneys, and particularly those litigating land title cases, should find introducing expert witness testimony at trial more challenging than in the past as a result of this decision by the North Carolina Supreme Court. The justices affirmed a Court of Appeals decision in criminal case, which held that the North Carolina General Assembly imposed a stricter standard for admitting expert witness testimony in 2011 when it amended the North Carolina Rules of Evidence. North Carolina law has favored liberal admission of expert testimony and a preference that juries should decide how much weight to give that testimony.

The 2011 amendment to N.C.G.S. Section 8C-702(a) (Rule 702(a)) dealing with testimony of experts adopted language virtually identical in substance to the Federal Rules of Evidence, Rule 702(a). 

Federal rule:

A witness who is qualified as an expert by knowledge, skill, experience, training, or education may testify in the form of an opinion or otherwise if:

the expert’s scientific, technical, or other specialized knowledge will help the trier of fact to understand the evidence or to determine a fact in issue;

the testimony is based on sufficient facts or data;

the testimony is the product of reliable principles and methods; and

the expert has reliably applied the principles and methods to the facts of the case.

North Carolina  rule:

 (a) If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion, or otherwise, if all of the following apply: 

(1) The testimony is based upon sufficient facts or data. 

(2) The testimony is the product of reliable principles and methods. 

(3) The witness has applied the principles and methods reliably to the facts of the case.

The unanimous decision of the Court holds that State lawmakers intended to give North Carolina trial judges the equivalent “gatekeeping” authority to reject unreliable and irrelevant expert testimony that federal judges exercise by adopting the federal rule. The opinion notes that:

When the General Assembly amended Rule 702(a) in 2011, its federal counterpart already had a settled meaning. In 1993, the United States Supreme Court interpreted Rule 702 of the Federal Rules of Evidence in Daubert. See 509 U.S. at 588-98. The Court held that Rule 702 required federal district courts to determine, before they admitted expert testimony, “that any and all scientific testimony or evidence admitted is not only relevant, but reliable.” Id. at 589. This determination entailed “a preliminary assessment of whether the reasoning or methodology underlying the testimony is scientifically valid and of whether that reasoning or methodology properly can be applied to the facts in issue.” Id. at 592-93. According to the Court, Rule 702 gave federal district courts a “gatekeeping role.” Id. at 597. The Court further clarified the Daubert standard in

General Electric Co. v. Joiner, 522 U.S. 136 (1997), and Kumho Tire Co. v.

Carmichael, 526 U.S. 137 (1999). The Court indicated that these three cases established “exacting standards of reliability” for the admission of expert testimony. Weisgram v. Marley Co., 528 U.S. 440, 455 (2000).
In 2000, the Supreme Court adopted an amendment to Federal Rule 702. ... This amendment added three requirements governing the admission of expert testimony to the text of the rule: “(1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.” Id. at 1195.
The opinion discussed concerns enunciated by the North Carolina high court in prior decisions that allowing trial judges to act as gatekeepers for “case-dispositive” expert testimony could result in summary judgments being granted that would not otherwise succeed. The opinion states that by “adopting virtually the same language from the federal rule into the North Carolina rule, the General Assembly thus adopted the meaning of the federal rule as well. In other words, North Carolina’s Rule 702(a) now incorporates the standard from the Daubert line of cases. Whatever this Court’s reservations about the Daubert standard were,...the General Assembly has made it clear that North Carolina is now a Daubert state.”

The opinion concludes that that the 2011 amendment to Rule 702(a) did not change the basic structure of how trial courts assess the qualifications, relevance and reliability of expert witness testimony. “But the amendment did change the level of rigor that our courts must use to scrutinize expert testimony before admitting it,”  It can fairly be said that our highest state court has recognized a new, more stringent, standard, but the question remains as to how that recognition will play out in the trial courts as judges and litigators struggle to interpret it.

NORTH CAROLINA COURT OF APPEALS
Quinn v Quinn (COA 14-979) 10/6/2015
COA – Invalid Acknowledgment Renders Deed “Void”
 The Court of Appeals opinion in this case states “This case would make a good bar exam question...” Unfortunately, the Court got an important analytical part of the answer wrong and that error will likely lead to significant adverse repercussions for real property practitioners. The opinion results from the plaintiff’s appeal of the trial court’s order granting summary judgment in favor of defendants in the underlying quiet title action. 

It appears that the opinion writer gets bogged down in the allegations of fact in the record on appeal and in an unnecessary attempt to justify the conclusion as to the outcome, muddles the legal issues. When the minor contradictory allegations and evidentiary offers of fact are ignored, the consistent facts alleged by each of the parties make it seem clear that it was essentially undisputed that the plaintiff made a deed to his brother in an exchange of land and one of the defendant’s notarized that deed. It is also noted in the opinion that the brother’s reciprocal deed was recorded. The court deemed the deed to have been a gift because of the plaintiff’s allegations to that effect, but why the any court would consider any such an exchange of land a gift is not clear. It seems clear that both parties allege that the deed as signed and acknowledged was a conveyance to the brother of the locus in quo and not one to the defendants. However, the deed, as recorded, purported to grant the land to the defendants.  It was supposed by the defendant that the first page may have been slip sheeted in an effort by the grantee to avoid the need to pay for and record a deed of gift to the defendants.

Per the opinion, the plaintiff filed a complaint for a declaratory judgment “alleging solely ‘technical’ issues regarding the recorded deed from himself to defendants; plaintiff does not allege that the recorded deed is fraudulent or in any way not the deed he originally executed in 1999. Defendants denied that plaintiff had executed a deed to them as grantees. The plaintiff filed a motion for summary judgment and the trial court entered an order granting defendants’ motion to dismiss plaintiff’s claim and denying defendants’ motion to dismiss plaintiff’s claims for quiet title and ejectment. On 27 February 2014, the trial court granted summary judgment on plaintiff’s claim for quiet title and ejectment in favor of defendants; the trial court also granted summary judgment in favor of defendants on their claim of quiet title and ordered that any ‘“cloud on title” of the Defendants by any claim of the Plaintiff . . . is hereby removed.’ Thus, because the recorded deed was not determined to be void, all claims were resolved. Plaintiff appeals only the summary judgment order in which the trial court dismissed plaintiff’s claims for quiet title and ejectment and granted summary judgment for defendants on their counterclaim to quiet title and remove any cloud on title.” Id.

If the original deed was actually a grant to the defendants, the notarization by the defendant would have rendered the recordation a nullity and if slip sheeted, the purported grant to the defendants would have been a nullity unless authorized by the plaintiff. If slip sheeted by someone other than the Grantee, the equitable remedy of reformation would have been available and summary judgment would have been inappropriate. The court address both outcomes correctly analyzing that in either event, defendants could not prevail on their title claims derivative of the grant itself. However the Court’s conclusions characterizing the deeds are in error based upon erroneous interpretations of the cited cases.

The court’s error lies in its conclusion that “either way, the deed would be void.” While an altered deed would be void as a conveyance to the slip sheeted grantees, the unaltered deed itself was not void. If the deed had been to the party taking the acknowledgment, it would have been invalidly recorded and not effective as to purchasers for value (not at issue in this case) but would have been valid as against the grantor. The court states: “Thus, if defendant Patricia Quinn did acknowledge the recorded deed to herself, the whole deed fails. See also  

Lance v. Tainter, 137 N.C. 249, 250, 49 S.E. 211, 212 (1904)”. This citation does not support the Court’s statement. While the headnote to the cited case suggests that such deeds are void, what this case actually (in its entirety) said was:

  CLARK, C. J. This is an action by the plaintiff, as trustee in bankruptcy of two bankrupts, to have canceled a deed in trust executed by them jointly, because it was acknowledged by both grantors, and privy examination of their wives was taken, before the trustee named in said deed, who was a notary public. The trustee in the deed being an interested person, the acknowledgment and privy examination before him were absolutely void. Long v. Crews, 113 N. C. 25G, 18 S. E. 499, and cases cited; 1 Devlin, Deeds, §§ 476, 477; 1 Cyc. 553, and notes.

The acknowledgment being a nullity, so was the probate by the clerk based thereon, and the registration. Long v. Crews, supra; Barrett v. Barrett, 120 N. C. 129, 26 S. E. 691, 36 L. R. A. 226; Todd v. Outlaw, 79 N. C. 235; Robinson v. Willoughby, 70 N. C. 358; 1 Devlin, supra, 478.

Code § 1254, provides that "no deed of trust or mortgage for real or personal estate shall be valid at law to pass any property as against creditors or purchasers for a valuable consideration from the donor, bargainor or mortgagor, but from the registration of such deed of trust or mortgage in the county where the land lieth." The bankrupt law of 1898, section 67a (Act July 1, 1898, c 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]), provides that "claims which for want of record or for other reasons would not have been valid liens as against the creditors of the bankrupt, shall not be liens against his estate, " and section 70e (30 Stat. 565 [U. S. Comp. St 1901, p. 3452]) provides that "the trustee may avoid any transfer by the bankrupt of his property which any creditor of such bankrupt might have avoided, and may recover the property so transferred." It follows, therefore, that this instrument, not having been legally acknowledged, probated, nor registered, is invalid against the creditors of the bankrupt, and should be canceled as a cloud upon the title which might injuriously affect the administration of the estate in the plaintiff's hands. The demurrer that the complaint did not state a cause of action was properly overruled.

        No error.

The Supreme Court in Lance v. Tainter, only found the deed to be ineffective “to pass any property as against creditors or purchasers for a valuable consideration from the donor...” due to the invalid registration and did not address the issue of its effect as between the parties. However, the North Carolina Supreme Court has clearly and consistently held that “as between the parties, a mortgage or deed is valid without registration.” McBrayer v. Harrill, 152 N.C. 712, 68 S.E. 204.

The probate of a deed or mortgage is a judicial act; hence, if the probate or the grantor's acknowledgment be taken by an officer who is disqualified, the probate or certificate of acknowledgment will be void, and the registration of the instrument will be ineffective to pass title, and may be regarded a nullity as to subsequent purchasers or incumbrancers. Nemo debet esse judex in propria sua causa. Todd v. Outlaw, 79 N. C. 235; White v. Connelly, 105 N. C. 65, 11 S. E. 177; Blanton v. Bostic, 126 N. C. 418, 35 S. E. 1035; Allen v. Burch, 142 N. C. 524, 55 S. E. 354; Attorney General v. Knight, 169 N. C. 333, 342, 85 S. E. 418, Ann. Cas. 1917D, 517, L. R. A. 1915F, 898... G.S. § 47-20 does not protect every creditor against unrecorded mortgages. It protects only (1) purchasers for a valuable consideration from the mortgagor, and (2) creditors who have 'first fastened a lien upon it [the property] in some manner sanctioned by law.' M. & J. Finance Corp. v. Hodges, 230 N.C. 580, 55 S.E.2d 201 203...But, as between the parties, a mortgage or deed is valid without registration. Wallace v. Cohen, 111 N. C. 103, 15 S. E. 892; Deal v. Palmer, 72 N. C. 582; Leggett v. Bullock, 44 N. C. 283. 

​​​​​​​​​​​​​​​​​​​​​​​​​​​​The Court of Appeals opinion conflates the issues of the validity of the instrument with the effectiveness of its recording as follows:

B. Validity between the Parties 

Defendants next contend that even if  “the recording of the deed is not valid” the deed is still “[v]alid [b]etween the [p]arties” and cites to Patterson v. Bryant, 216 N.C. 550, 5 S.E.2d 849 (1939), which stated that an unrecorded deed is valid as between the parties to the deed. See at 553, 5 S.E.2d at 851. Of course, one problem here is determining who the “parties” to the deed actually were. We know that plaintiff was a party, but defendants may not have been. If plaintiff did sign the deed to defendants as recorded. If plaintiff did not sign the deed as it was recorded but instead signed a deed to Thomas Quinn, the deed is void here too as plaintiff did not sign this deed. See generally N.C. Gen. Stat. Â§ 22-2 (2013). Patterson is inapplicable as it does not address when the deed itself is void, but rather when multiple valid deeds are filed regarding the same property; Patterson does not address a deed that was not properly executed or acknowledged as the recorded deed is here. See id., 216 N.C. 550, 5 S.E.2d 849. In other words, in Patterson the issue was a faulty recording of a deed, here the issue is a faulty deed itself. See id. The recordation or non-recordation of this deed does not change the defect in its creation and cannot make it valid “between the parties”, whomever they may be.  

As noted above, McBrayer makes it clear the deed is not void as to any grantee by virtue of an invalid notary acknowledgment, it is merely treated as unrecorded and invalid as to third parties which are protected under the recording acts. Clearly, the court is wrong where it declares that “the deed was void because defendant Patricia Quinn could not take under the deed as notary”. However, it appears from the record on appeal that she admits that she did not notarize a deed to herself. Thus, it leaves no room for any other conclusion but that the deed was, in fact altered as the deed as recorded contains her notary certificate of acknowledgment. 

If the deed was altered without the consent of the grantor, the altered deed is a nullity as it would be treated the same as any forged deed. The Court’s pronouncement that “the deed is void here too as plaintiff did not sign this deed...” is not helpful, because the plaintiff likely did sign the unaltered deed and acknowledged its execution, but it was apparently altered before recording. The reason for our taking issue with this statement is that the Grantee of the deed that the plaintiff admitted to signing was not a party to this proceeding. This case cannot be determinative of that party’s right to claim title by virtue of the admitted deed and the statements of this Court color that right adversely where it states that it was a gift deed and implicitly, that the deed as executed and delivered did not operate as a deed. 

Otherwise, the court’s analysis with regard to the issue of alteration of a deed is almost spot on and determinative of the issue of validity of the instrument of record as an effective conveyance in this case.

Lastly, defendants contend that even if the grantee on the deed was changed after plaintiff executed it, the change will not “put title back” to plaintiff. Defendants note quite correctly that plaintiff alleged in his complaint that he signed the deed to defendants. Of course, we also have defendant’s sworn testimony that the deed plaintiff signed was to Thomas Quinn, not defendants. Yet this issue of fact is not material because the deed fails either way. Defendants’ argument is as follows: 

[Plaintiff] signed a deed for the property to someone. If the front page was changed to a new grantee, that would not put title back into [plaintiff]. See Dugger v. McKesson, 100 N.C. 1, 11, 6 S. E. 746, 750 (1888). In the case of Bowden v. Bowden [,] 264 N.C. 296, 300, 141 S. E. 2d 296, 300, (1965) the court found that the alteration of a deed by adding another grantee does not ordinarily divest the title and estate conveyed to the original grantee in the deed in its original form. In Bowden, supra, the court found that the burden of proof as to such alteration is on the party attacking the altered deed. 

Bowden states that “[w]here it has been established that alterations were made after execution and delivery of a deed, the burden is upon those claiming under the altered deed to prove that the alterations were made with the knowledge and consent of the grantor.” Bowden, 264 N.C. at 301, 141 S.E.2d at 626. Defendants are the parties “claiming under the altered deed” so the burden is on them to show “that the alterations were made with the knowledge and consent of the grantor.” Id. 

Defendants have not forecast any evidence plaintiff knew that the first page of the deed was switched after he executed it or that he consented to this change. In fact, defendant Patricia Quinn stated that she did not believe that plaintiff was aware of the change. The evidence only supports two scenarios here: either the first page of the deed was switched after it was executed by the grantor and notarized, and plaintiff was not aware of the change or the deed was actually recorded as it was executed, but that means the deed was notarized by defendant Patricia Quinn and fails for that reason. 

We only differ in that we suggest that it might have been clearer had the Court said; “Lastly, defendants contend that even if the grantee on the deed was changed after plaintiff executed it, the change will not “put title back” to plaintiff and while that contention is true as far as it goes, neither did the deed, if altered, put title into the defendants.”

The defendants argued that the corrective provisions of N.C.G.S. Chapter 10B somehow validated an acknowledgment taken by a disqualified notary and the Court properly disposed of that argument as clearly the cited corrective provisions do not explicitly or implicitly correct a defective notarization where there has not been substantial compliance with the requirements of the Act.

Ultimately, the opinion concludes:

 “Despite the conflicting evidence, there is no genuine issue of material fact as to the validity of the deed. The deed is void, whether due to notarization by Patricia Quinn if the deed was to her and her husband or due to the fact that the deed was materially altered after execution without plaintiff’s knowledge or consent. Either way it is not valid as between plaintiff and defendants and case law regarding later changes to the grantees with the grantor’s knowledge is inapplicable. However, we must reverse the trial court’s order granting summary judgment in favor of defendants because there is a genuine issue of material fact as to whether defendants acquired title to the land by adverse possession under color of title. In addition, if a jury were to determine that defendants did not acquire title by adverse possession, defendants’ counterclaims for unjust enrichment and betterments must then be determined. For the foregoing reasons, we reverse and remand.

There are issues resulting from a remand that the Court does not address in this conclusion and, perhaps, should have discussed. First, in order for a defective conveyance to constitute color of title in North Carolina, “the defect must not be so obvious that a man of ordinary capacity could not be misled by it...” McConnell v. McConnell, 64 N.C. 342 (N.C., 1870). It would seem that since the deed as recorded is argued to be color of title, the issue of whether the disqualified acknowledgment was so obvious that an ordinary person would recognize the defect would need to be considered by the trial court.  Second, it would seem that the original grantee of the deed as admitted by both parties would need to be joined as a necessary party because as noted above, the deed as admitted was effective to convey title to the original grantee without recording and clearly the defendants, not having paid consideration, are not a person protected by the recording Acts.

In re: Rawls (15-248) 10/26/2015  
Foreclosure - Original Note Endorsed in Blank

The Uniform Commercial Code explicitly delineates the process required for transferring ownership of a negotiable note. The requirements are straightforward, nontechnical and permit a wide variety of standard business practices to effect a transfer in a commercially reasonable manner. Relying on the provisions of the U.C.C., the Court of Appeals in this opinion holds that possession of a note endorsed in blank is sufficient to establish ownership of the note for the purpose of a foreclosure hearing. The effect of a note endorsed in blank is that of a bearer instrument.

The Residences at Biltmore Condo. (14-1222) 11/4/2015

COA nixes Condo “Declarant Retained Property”  

The facts reported in The Residences at Biltmore Condo. v. Power Dev., LLC  show that the Declaration for this condominium defined the term “‘Declarant Retained Property’ or ‘Retained by developer’” as: 

property or other areas which will be retained by Declarant which are reflected on Exhibit “A” or  the  Plans  attached hereto and which are not a part of the Common Elements or Units associated with this condominium and which are, in fact, held in ownership by Declarant.  These areas must be built by the Developer but the Developer will keep these properties and may convey the same to the Association but is not required to convey the same.

Some of the properties so labeled on the condo plat entailed “telephone boards, electrical  boards, other  communication  boards  as  well  as  any  other  boards  or  areas needed to service the entire condominium.  For example, all storage closets etc.”

After the foreclosure of the declarant’s mortgage an attempt was made by the successors in interest to enforce rights in these elements and the HOA filed a declaratory action seeking to have them declared to be owned by the unit owners free of any interest of successors in interest to the declarant. The trial court rule in favor of the Association on a motion for summary judgment and the Court of Appeals affirmed.

The Court of Appeals stated that the “defining feature of a condominium is that it is comprised of two - and only two - types of property: (1) units (defined as the ‘physical portion[s] of the 

condominium  designated  for  separate  ownership  or  occupancy,  the  boundaries  of which are described [in the declaration]” );  and  (2)  common  elements  (meaning “all portions of [the]  condominium other than the units’). N.C. Gen. Stat. § 47C-1-103(25), (4).” The opinion observes that the declarant “chose to create a condominium under the Act consisting of the property that ultimately formed the Biltmore Condominium.  In so doing, it surrendered the right to maintain ownership of certain areas within the condominium property in a manner that was unauthorized under the Act.”

The Court’s strict construction of the statue should be expected whenever the declarant (or those claiming under the declarant) attempt an end run that would harm the interests of the unit owners as mandated in the Act.

Chen v Zou (15-228) 11/17/2015
Divorce Judgment Voided over Service by Publication
A NCRCP Rule 60(b)(4) motion to set aside the divorce decree was allowed and confirmed in this appeal because service of process by publication was ineffectually obtained by publishing the notice in the local paper where the Plaintiff had actual and reliable knowledge (text messaging with the defendant) of the defendant’s location in New York. Normally a judgment may be set aside only if the motion is filed “within a reasonable time, and for reasons (1), (2) and (3) not more than one year after the judgment[.]” N.C. Gen. Stat. § 1A-1, Rule 60(b) (2014).” Hear the judgment was filed more than 17 months after the judgment. The court recognized that a void judgment based on misrepresentation of valid service was not limited to one year because the judgment was void not due to the misrepresentation but rather because of lack of service goes to the court’s jurisdiction, rendering the judgment void, not voidable relying upon clear North Carolina citations of controlling law. Citing Freeman v. Freeman, 155 N.C. App. 603, 573 S.E.2d 708, (2002) the court recognized that if a judgment is void, it is a “legal nullity” which may be attacked at any time which in Freeman occurred 17 years later.

Where title is derived from a proceeding where service is obtained through service of publication, it should be recognized that if service is defective, the judgment is void. Any title derived from a void judgment would be derived solely by virtue of color of title. See: Scott Poultry Company v. Bryan Oil Company, 157 S.E.2d 693, 272 N.C. 16 (1967), mortgage sale; Johnson v. McLamb, 247 N.C. 534, 101 S.E.2d 311 (1958), tax foreclosure; Campbell v. Campbell, 227 N.C.257, 20 S.E.2d 53 (1942) sheriff’s sale; Yow v. Armstrong,260 N.C. 287, 132 S.E.2d 620 (1963), partition.

These principles should be considered as applicable to forged deeds although recent Court of Appeals d opinion have run aground on the fraud issue and attempted to analyze the issue in the context of the three year statute of limitations. However as in the case of a judgment with invalid service a forged deed is also a void nullity.

Nies v Town of Emerald Isle (COA15-16) 11/17/2015 
Beach above Mean High Water Subject to Public Trust Doctrine 

North Carolina’s ocean beaches are made up of different sections, the legal delineation of which are important to this decision and is discussed extensively therein. The “foreshore,” or “wet sand beach,” is the section abutting the ocean and temporarily covered by water resulting from the regular tidal cycle. The landward boundary of the foreshore is the mean high water mark. This is not defined by statute in North Carolina, but in Fishing Pier, Inc. v. Town of Carolina Beach, 277 N.C. 297, 177 S.E.2d 513, (1970) our Supreme Court cited to the United States Supreme Court op[inion where “mean high tide” was defined as “the average of all high tides over a period of 18.6 years” Borax Consol. v. City of Los Angeles, 2 6 U.S. 10, 26 - 27, 80 L. Ed., 20 (135). (fn. “This time period is used because there is ‘“‘a periodic variation in the rise of water above sea level having a period of 18.6 years [.]’”’ Id.”) 

The ‘dry sand beach” is the next landward section of the public beach running from the mean high water mark and continuing to the high water mark of the storm tide. The landward boundary of the dry sand beach will generally be the “foot of the most seaward dunes, if dunes are present; the regular natural vegetation line, if natural vegetation is present; or the storm debris line, which indicates the highest regular point on the beach where debris from the ocean is deposited at storm tide. Travelling further away from the ocean past the dry sand beach one generally encounters dunes, vegetation, or some other landscape that is not regularly submerged beneath the salt water s of the ocean.” 

The seaward boundary of private beach ownership in North Carolina as cited in the opinion is set by statute in N.C.G.S. Section 77-20: 

(a) The seaward boundary of all property within the State of North Carolina, not owned by the State, which adjoins the ocean, is the mean high water mark. Provided, that this section shall not apply where title below the mean high water mark is or has been specifically granted by the State. 

(b) Notwithstanding any other provision of law, no agency shall issue any rule or regulation which adopts as the seaward boundary of privately owned property any line other than the mean high water mark. The mean high water mark also shall be used as the seaward boundary for determining the area of any property when such determination is necessary to the application of any rule or regulation issued by any agency. 

These natural boundaries continually change through the effect of wind and water and the acts of man. When public funds are used to raise such land above the mean high water mark, the State may acquire ownership of public trust dry sand ocean beach pursuant to N.C.G.S. Section 146 - 6 (f) (2013): 

Notwithstanding the other provisions of this section, the title to land in or immediately along the Atlantic Ocean raised above the mean high water mark by publicly financed projects which involve hydraulic dredging or other deposition of spoil materials or sand vests in the State. Title to such lands raised through projects that received no public funding vest s in the adjacent littoral proprietor. All such raised lands shall remain open to the free use and enjoyment of the people of the State, consistent with the public trust rights in ocean beaches, which rights are part of the common heritage of the people of this State.  (emphasis added in the quotation in the Court’s opinion). 

The Town engaged in a project to control or remediate erosion of the Town’s beaches in 2003 by filling with dredged sand resulting in an extension of the dry sand beach from Plaintiffs’ mean high water mark property line to a new mean high water mark located seaward of their property line. This resulted in the State now owning the dry sand beach between Plaintiffs’ existing property line and the new mean high water mark. 

Because the Town regulated vehicular traffic in the dry sand portion of the beach all the way up to the dune line, the plaintiffs alleged a violation of the Takings Clause of the Fifth Amendment of the United States Constitution. The Town was granted summary judgment by the trial court and the plaintiffs’ action was dismissed resulting in this appeal which the Court of Appeals affirmed. 

Plaintiffs first argued that privately owned dry sand beaches in North Carolina are not subject to the public trust doctrine. The court citing language in cases such as Gwathmey v. State of North Carolina, 342 N.C. 287, 464 S.E.2d 674, (1995), Fabrikant v. Currituck Cty., 174 N.C. App. 30, 621 S.E.2d 19 (2005), Fishing Pier, Inc. v. Town of Carolina Beach, 277 N.C. 297,
303, 177 S.E.2d 513, 516 (1970), N.C.G.S. Section 113-131 (e) (2013), N.C.G.S. Section 1-45.1, N.C.G.S. Section 113A-134.1(b), N.C.G.S. Section 77-20(e)  and N.C.G.S. Section 4-1; and adopting a doctrine that defines the dry sand beach as public trust lands, ruled otherwise. 

As to the taking issue the Court noted that the North Carolina Supreme Court disavowed what it declared to be dicta in Concerned Citizens v. Holden Beach Enterprises, 95 N.C. App. 38, 381 S.E.2d 810, (1989) that suggested that the public trust rights of North Carolina beaches did not carry with them a right of access absent compensation to the affected owner. There are limits to these rights and the limits of the public’s right to use the public trust dry sand beaches are established through appropriate use of the State’s police power. The opinion proceeds to determine that the Town, pursuant to public trust rights or otherwise, may enforce ordinances reserving unimpeded access over portions of Plaintiffs’ dry sand beach without compensating Plaintiffs. As the plaintiffs have never had the right to exclude public traffic, whether pedestrian or vehicular, from the public trust dry sand beach portions of the Property and the Town has the authority to both ensure public access to its ocean beaches, and to impose appropriate regulations pursuant to its police power, such regulation if reasonable does not constitute a taking.

Citing the North Carolina Supreme Court:

“The question of what constitutes a taking is often interwoven with the question of whether a particular act is an exercise of the police power or the power of eminent domain. If the act is a proper exercise of the police power, the constitutional provision that private property shall not be taken for public use, unless compensation is made, is not applicable.” “The state must compensate for property rights taken by eminent domain; damages resulting from the exercise of the police power are noncompensable.” Barnes v. Highway Commission, 257 N.C. 507, 514, 126 S.E.2d 732, 737 - 38 (1962) (citations omitted).

The court wen to “note that our General Assembly has addressed the specific issue of regulating beach equipment on North Carolina ocean beaches in legislation that became effective on 23 August 2013. N.C. Gen. Stat. § 160A-205, entitled “Cities enforce ordinances within public trust areas,” 

(a) Notwithstanding the provisions of G.S. 113-131 or any other provision of law, a city may, by ordinance, define, prohibit, regulate, or abate acts, omissions, or conditions upon the State’s ocean beaches an d prevent or abate any unreasonable restriction of the public’s rights to use the State’s ocean beaches. In addition, a city may, in the interest of promoting the health, safety, and welfare of the public, regulate, restrict, or prohibit the placement, maintenance, location, or use of equipment, personal property, or debris upon the State’s ocean beaches. A city may enforce any ordinance adopted pursuant to this section or any other provision of law upon the State’s ocean beaches located within or adjacent to the city’s jurisdictional boundaries to the same extent that a city may enforce ordinances within the city’s jurisdictional boundaries. A city may enforce an ordinance adopted pursuant to this section by any remedy provided for in G.S. 160A-175. For purposes of this section, the term “ocean beaches” has the same meaning as in G.S. 77-20(e). 

(b) Nothing in this section shall be construed to (i) limit the authority of the State or any State agency to regulate the State’s ocean beaches as authorized by G.S. 113-131, or common law as interpreted and applied by the courts of this State; (ii) limit any other authority granted to cities by the State to regulate the State’s ocean beaches; (iii) deny the existence of the authority recognized in this section prior to the date this section becomes effective; (iv) impair the right of the people of this State to the customary free use and enjoyment of the State’s ocean beaches, which rights remain reserved to the people of this State as provided in G.S. 77-20(d); (v) change or modify the riparian, littoral, or other ownership rights of owners of property bounded by the Atlantic Ocean; or (vi) apply to the removal of permanent residential or commercial structures and appurtenances thereto from the State’s ocean beaches. 

The opinion is lengthy, replete with citation to U.S. Supreme Court, North Carolina Supreme Court cases and North Carolina General Statutes an evidences a philosophical shift in the Legislature and the courts tending to broaden the public trust rights over private property rights in coastal resources. One can only speculate as to the limits of this shift.

Landover HOA, Inc. v Sanders (14-1337) 12/15/2015
Declarant’s Rights not Transferrable by Dissolved Corp.
Without speaking to the propriety of the resulting remand, the Court’s analysis with respect to power of dissolved corporations to convey declarant’s rights is simply wrong.  In declaring that a dissolved corporation has no power to convey declarant rights, the opinion supports its analysis by citation to the following cases:

See S. Mecklenburg  Painting Contractors, Inc. v. Cunnane Grp., Inc., 134 N.C. App. 307, 314–15, 517 S.E.2d 167, 170–71 (1999) (holding that where a corporation was dissolved on 9 March 1993, there remained no legal basis upon which to validate an alleged contract made with another party on 22 May 1997 so as to permit suit upon the alleged contract); Piedmont & W. Inv. Corp. v. Carnes-Miller Gear Co., Inc., 96 N.C. App. 105, 107–08, 384 S.E.2d 687, 688 (1989) (“At the  time  of  the  attempted conveyance  the  plaintiff corporation was dissolved and had no legal existence.  .  .  .  Because the plaintiff corporation had no legal existence on the date of the conveyance the deed could not operate to convey title to plaintiff.”).

The court then concludes that the declarant rights in question were never effectively assigned to the defendant and that the trial court erred to the extent that it granted summary judgment in favor of the defendants because it considered the defendants to be entitled to declarant status. 

The problem with this reasoning is that neither case cited by the court is dispositive of the issue before the court. The matter at issue in this case involved the validity of the conveyance of declarant rights by a dissolved corporation. The former case cite dealt with the power of a dissolved corporation to enter into a contract that clearly was a matter of the corporation continuing to do business after dissolution rather than simply acting in furtherance of winding up its affairs and the latter case cite dealt with the validity of a deed to a dissolved corporation, not one from such an entity. Clearly, in North Carolina a dissolved corporation can dispose of its assets in the process of winding up. See LE Oceanfront, Inc., et al v Lands End of Emerald Isle Association, Inc.COA14-287, filed on December 31, 2014. As declarant rights are incorporeal hereditaments, they are property which can and must be disposed of by the corporation in the process of winding up its affairs.

In re Foreclosure of Herndon (15-488) 1/19/2016
Subsequent Default Not Subject to Two Dismissal Rule in Ch. 45 

The issue of primary interest in this case is the applicability of the two dismissal rule where a third action for foreclosure by sale is brought following the voluntary dismissal of two previous actions for foreclosure by sale. Citing Rogers Townsend & Thomas, PC, __ N.C. App. __, __, 773 S.E.2d 101, 103-04 (2015) and  distinguishing .” Lifestore Bank v. Mingo Tribal Pres. Trust, __ N.C. App. __, __, 763 S.E.2d 6, 7 (2014), disc. review denied, __ N.C. __, 771 S.E.2d 306 (2015), the Court of Appeals determined that failure to make subsequent payments after the previous two dismissals constitutes a claim that could not be raised in the prior proceedings negating the application of Rule 41 NCRCP.

In Lifestore Bank, the lender first sought recovery by an action for foreclosure by power of sale which the lender later voluntarily dismissed. The lender also took a voluntary dismissal of its second action for foreclosure by power of sale. Subsequently, the lender then filed a complaint for a money judgment on the debt, as well as for judicial foreclosure. The Court of Appeals distinguished the two forms of action concluding as quoted in this opinion: “the two dismissal rule . . . [was] not applicable to [the lender’s] claim for judicial foreclosure as [the lender] could not have brought a claim for judicial foreclosure in the same action as its claims for foreclosure by power of sale.” Id. at __, 763 S.E.2d at 13 (citation omitted). Accordingly, the Court held that “[t]he two dismissal rule of Rule 41 does not bar a creditor from bringing an action for judicial foreclosure or for money judgment where the creditor has filed and then taken voluntary dismissals from two prior actions for foreclosure by power of sale.”
In Rogers Townsend & Thomas, the petitioners voluntarily dismissed foreclosure by power of sale proceedings having accelerated the borrower’s debt in both actions. Observing that our appellate courts had not addressed the issue the Court of Appeals concluded that “a lender’s election to accelerate payment on a note and foreclose on a deed of trust does not necessarily place future payments at issue such that the lender is barred from filing subsequent foreclosure actions based upon subsequent defaults, or periods of default, on the same note
The opinion states that the facts of the case were essentially the same as in twice irrespective of acceleration and concluded that the lender was not prevented from bring another action. It would seem that Rule 41 would be applicable in the foreclosure context only in the case of actions brought under; a demand note, a note with a past due balloon payment or a note past its maturity date.

B S K Enters., Inc., v Beroth Oil Co.  (15-189) 3/1/2016
Adjoiners’ Damages for Groundwater Contamination

The plaintiffs filed a complaint alleging that the defendant was strictly liable for contaminated groundwater under the plaintiffs’ property, and sought damages to cover the cost of remediation or, in the alternative, of relocation of its business from the property. The court determined that when the cost of remediation greatly exceeds or is disproportionate to the diminution in value of affected property, the measure of damages should be the diminution in value to the property caused by the contamination. The opinion notes that plaintiffs have a compensable and protectable interest in the waters beneath their land and, therefore, have standing to bring an action to remediate groundwater contamination. In this case there was no evidence presented at trial supporting a defense by reason of a duty to mitigate and the opinion stated that the trial court did not err in denying the defendant’s request to give a duty to mitigate instruction to the jury. The Court of Appeals also ruled that the trial court did not err in awarding damages for

“...nuisance, trespass, and violation of NCOPHSCA [North Carolina’s Oil Pollution and

Hazardous Substances Control Act],” but not awarding damages for “stigma”. 

In re: Williams (15-619) 3/1/2016
Intestate Succession by Illegitimate Child

This was an appeal by a minor from an order holding he was not an heir to his putative father’s (Williams’s) estate. The minor unsuccessfully argued that the putative father had substantially complied with North Carolina’s legitimization requirements and also challenged the constitutionality of the legitimization statute as applied. In a unanimous decision the Court of Appeals affirmed the trial court.

The putative father died in 2011and an estate was opened the following month. Three years later, the natural mother of the minor filed verified motions in the cause alleging that the minor was the sole heir to Williams’s estate alleging that Williams was the minor’s natural father. Attached to the verified motions were the minor’s birth certificate and an Affidavit of Parentage for Child Born out of Wedlock proffered as evidence that the minor was the William’s sole heir under N.C. Gen. Stat § 29-15(1). The administrators of Williams’s estate filed an answer denying that Williams was the minor’s natural father or that the minor was a beneficiary of Williams’s estate.

The Clerk of Superior Court conducted a hearing on the motions and entered an order providing the following findings of fact and conclusions of law:

1. The minor child ... was born out of wedlock.

2. The putative father ... Williams had not legitimated the child pursuant to the provisions of G.S. 49-1 through 49-9 or the provision of G.S. 49-14 through 49-16. G.S. 29-19(b)(1).

3. The putative father ... Williams also did not comply with N.C.G.S. 29-19 by filing an appropriate written acknowledgment of paternity with the Clerk of Superior Court during his and the child’s lifetimes.

4. No DNA testing for paternity has ever been performed.

5. An Affidavit of Parentage for Child Born Out of Wedlock appears to have been signed at the hospital by ... Williams . . .

6. Attorneys for the minor child made no argument for legitimation pursuant to the statute-G.S. 29-19-rather a U.S. Constitution, 14th Amendment, equal protection argument was made asserting that the State statute was unconstitutional in that equal protection was denied to illegitimate children.

As a result of the findings of fact, the Clerk of Superior Court made the following conclusions of law:

1. The minor child, Kamari A. The minor, has not been legitimated pursuant to the laws of this State.

2. The State has a substantial and important interest for the just and orderly disposition of property at death.

3. This State’s statutory requirements do not violate the Equal Protection or Due Process Clauses of the U.S. Constitution. Estate of Stern v. Stern, 66 N.C. App. 507, 311 S.E.2d 909 (1984), appeal dismissed, 471 U.S. 1011 (1985).

The Clerk of Superior Court held that the minor was not an heir of Williams’s estate based upon these findings of fact and conclusions of law. The minor appealed to the Superior Court and at the subsequent hearing contended that the proffered evidence of witness testimony, a certificate of live birth, and a signed Affidavit of Parentage by Williams proved that he is the natural son and sole legal heir of Williams. Additionally, he argued at the heir determination hearing that he was denied due process and equal protection of the laws because he could not inherit from Williams due to his illegitimate status. 

The trial court affirmed the Clerk’s order making extensive findings of fact and, in particular, the following:

1. The applicable statute as to whether the minor child ... is a legitimate heir of ... Williams is N.C. Gen. Stat. § 29-19. . . .

12. The Court finds that an “Affidavit of Parent for Child Born Out of Wedlock” appears to have been signed by ... Williams.

13. The Affidavit was not filed with the Clerk of Court.

14. The form Affidavit of Parentage for Child Born out Wedlock explains on the back that “[t]he execution and filing of this Affidavit with the registrar does not affect inheritance rights unless it is also filed with the clerk of the court in the county where the father resides. . . .”

17 That [the minor] does not meet the requirements for intestate succession set forth in N.C. Gen. Stat. § 29-19(b).

18. The constitutionality of N.C. Gen. Stat. § 29-19 has been previously upheld in Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d 762 (1979) and Outlaw v. Planters Nat. Bank &Trust Co., 41. N.C. App. 571, 255 S.E.2d 189 (1979) finding that the Equal Protection and Due Process Clauses of the Constitution are not violated because the statute is substantially related to the permissible state interests the statute was to promote.

19. The Mitchell court identified the state’s interests as follows: “(1) to mitigate the hardships created by our former law (which permitted illegitimates to inherit only

from the mother and from each other); (2) to equalize insofar as practical the inheritance rights of legitimate and illegitimate children; and (3) at the time to safeguard the just and orderly disposition of a decedent’s property and the dependability of titles passing under intestate laws.” Mitchell at 216, 254 S.E.2d 762.

20. The legislature amended N.C. Gen. Stat. § 29-19(b) in 2013 to add a new and additional method to legitimate a child born out of wedlock through the use of a DNA test for a “person who died prior to or within one year after the birth of the child.” N.C. Gen. Stat. § 29-19(b)(3) (2013). . . . 22. N.C. Gen. Stat. § 29-19(b)(3) does not apply to [the minor] as the provision only applies to estates of persons who died after June 26, 2013.

23. Counsel for [the minor] argues that N.C. Gen. Stat. N.C. Gen. Stat. § 29-19 is unconstitutional in as much as it denies equal protection to illegitimate children.

24. [The minor] contends that [section] 29-19(b)(3) is unconstitutional as applied because it discriminates against illegitimate children with no apparent grounds for doing so and creates a separate class of individuals for whom the statute will not assist with no apparent grounds by excluding persons born prior to June 26, 2013 from utilizing this section of the statute. . . .

27. The Court is aware that the effective date of the statute prevents The minor from using the provisions of N.C. Gen. Stat. § 29-19(b)(3) (2013) and that this creates a harsh result. However, the Court finds this does not create an equal protection or due process violation.

28. The Court accordingly finds that the Clerk’s conclusions of law are supported by the findings of fact and that the Order is consistent with the conclusions of law and applicable law.

The appellant’s argument that Williams’s substantial compliance with N.C. Gen. Stat.

§ 29-19(b)(2) should establish the minor as a legal heir of Williams’s estate. Citing Hayes v. Dixon, 83 N.C. App. 52, (1986) as mandating a strict compliance standard, the Court

opined that failure to meet all of the requirements of N.C. Gen. Stat. § 29-19(b) and, in particular, the filing of an Affidavit of Parentage with the office of the clerk of the superior count where either the father or child resides left the child in an illegitimate status for intestate succession purposes. 

The Court distinguishes the case supporting the appellant’s challenges the constitutionality of section 29-19(b)(2) under the Equal Protection Clause of the U.S. by noting that cases involving statutes that create classifications based on illegitimate status and prevent an illegitimate child from acquiring child support are readily distinguishable from cases involving classifications affecting an illegitimate child’s ability to inherit via intestate succession. “The latter type of case involves a substantial state interest in just and orderly disposition of property at death, while the former type of case does not...Pursuant to the case law of the U.S. Supreme Court, the N.C. Supreme Court and this Court, Appellant’s request to declare N.C. Gen. Stat. § 29-19(b)(2) unconstitutional must be denied.”

This case should be considered significant for real property attorneys because the issues raised by the reported existence of children of a decedent father born out of wedlock appear relatively often. The case reinforces the reasonable reliance of an opining attorney upon strict compliance win N.C.G.S. Section 29-15.

Harris v. Gilchrist (15-437) 3/1/2016
Accounting for Betterments, Rents and Profits in Partition

This appeal results from a dispute among tenants in common as to how the proceeds from the sale by partition of inherited land should be divided. The parties are all lineal descendants and heirs of a common ancestor who died owning the partitioned land. At issue in the case was the right of a tenant in common to recover the value of improvements to the property made by a cotenant (betterments), the right to recover taxes that had been paid by the cotenant and the right of offset by the other cotenants for the rental value of that cotenants sole occupancy. To add complexity to the case, the cotenant on whose behalf betterments were claimed went into possession during the lifetime of the ancestor and continued sole possession until his death.

A tenant in common’s right to partition was recognized in English common law as the old ‘writ de partitione fascienda’, which allowed the division of a whole property into separate parts, each held completely by one of the former co-tenants. This legal action was very limited and, among other matters, did not address the accounting for money between cotenants. Courts of Equity did address these issues, and the concepts of monetary compensation to one cotenant for imbalances in division of the property, called “owelty of partition” was recognized. Citing Pope v. Whitehead, 68 N.C. 191, 198-199 (1873), as the this opinion observes, North Carolina in adopting English common law, has likewise “always recognized a co-tenant’s right to receive an allowance for any improvements made to property at the time the property was partitioned. Id. at 199-200 (stating that ‘in all cases of partition, a Court of equity does not act merely in a ministerial character, and in obedience to the call of the . . . [tenants in common]; but it founds itself upon its general jurisdiction as a Court of equity, and administers its ex aequo et bono [Latin for “according to the right and good”] according to its own notions of general justice and equity between the parties’).” 

Once the issue of an equitable right to an accounting for betterments was resolved by the Court of Appeals, the question of how to value the improvement remained at issue. The trial court measured the value by comparing the current tax value with the tax value prior to the improvements. The Court of Appeals determined that the methodology of determining value by the trial court was correct, stating that our Supreme Court “has held that the amount of the credit should be based not on “’he actual cost in making the [improvements], but [on] the enhanced value they g[ive] the premises.’ Carolina Cent. R. Co. v. McCaskill, 98 N.C. 526, 537, 4 S.E. 468, 474 (1887) (emphasis added). However, the court also determined that the tax values were not competent evidence because they did “not tend to show at all how much the improvements made ... during that time added to the value of the Property. It is probable that much (if not all) of this increase in value was passive in nature, resulting from the normal inflation in real estate values generally over the fifteen-year period. Further, it may be that the 2008 value itself is too remote in time, as a matter of law, to establish the value of the Property as of the date it was eventually sold.” This issue was remanded to the trial court for appropriate findings.

The fact that the improvements were made while the ancestor was still alive, still owned the property at issue and before the co-tenants ever acquired title was raised as an issue. The opinion states that such a fact “does not change the amount of the allowance assessed against the other co-tenants. The nature of the claim is not personal, i.e., against the person who happened to be the true owner at the time the improvements were made. Board of Comm’rs of Roxboro v. Bumpass, 237 N.C. 143, 146-47, 74 S.E.2d 436, 439 (1953). Rather, it is a right which only accrues when (1) in the case of betterments, the true owner asserts his claim to title, see id., or (2) in the case of tenants in common, the time of partition, see Pope v. Whitehead, 68 N.C. 191, 199-200 (1873). It is the co-tenants/current owners (and not some prior true owner) who would be unjustly enriched by the improvements without the allowance. See, e.g., Harriet v. Harriet, 181 N.C. 75, 78, 106 S.E. 221, 222 (1921) (holding that a remainderman successfully claiming fee simple title to property is liable to the occupier for improvements made during the life tenancy preceding the  remainderman’s interest).”

The plaintiffs also argued that the trial court erred in concluding that the other parties were entitled to compensation for property taxes and homeowner’s insurance premiums paid between the time the cotenant went into sole possession and the filing of the petition in partition. The Court only agreed with this contention in part. Citing N.C.G.S. Section 105 363(b) and “Holt v. Couch, 125 N.C. 456, 460, 34 S.E. 703, 704 (1899) (holding that a co-tenant who pays taxes and other expenses necessary for the preservation of the property ‘will have a lien upon the common property to secure such reimbursement’). Held that the claimants were entitled to contribution only for the expenses which accrued after the ancestor’s death, but that they are not entitled to contribution from the other co-tenants for said expenses accruing before that time because no cotenants are liable for expenses which accrued prior to the time that they became owners.

While finding that it did not apply, the Court also discussed the exception this rule as follows:

Under N.C. Gen. Stat. § 105-363(b), “a cotenant who pays a greater share of the taxes, interest[,] and costs [may] enforce a lien in his favor upon the shares of the other joint owners in . . . any [] appropriate judicial proceeding.” Knotts v. Hall, 85 N.C. App. 463, 465, 355 S.E.2d 237, 239 (internal marks omitted), aff’d per curiam, 321 N.C. 119, 361 S.E.2d 591 (1987). The Knotts Court stated that an exception to this rule may exist where the co-tenant paying the taxes and costs is in “exclusive possession” of the property. Id. at 466, 355 S.E.2d at 239. The Court cited Webster’s Real Estate Law in North Carolina, Sec. 117 in support of the view that “a cotenant in exclusive possession is not entitled to reimbursement for taxes paid during the time he held the property exclusively.” Id. (emphasis in original). The Court, however, reasoned that a co-tenant’s “sole possession” did not necessarily equate to “exclusive possession.” Id. at 467, 355 S.E.2d 240. The Court went on to hold that there was “no basis for a finding of exclusive possession” where the occupying co-tenant made no attempt to withhold the property from the other co-tenants and where the other co-tenants made no demand to possess the property. Id.

In the present case, as in Knotts, [the claimants did not withhold] the Property from the other co-tenants, and the other co-tenants never made any demand to possess the Property after [the ancestor’s], death. Accordingly, as in Knotts, the trial court did not err in awarding [the claimants] an allowance for the taxes and insurance paid by them and their father during the time they were tenants in common, as the record tends to show “sole possession,” not “exclusive possession.” See id. However, [the claimants] are not entitled to contribution from the co-tenants for the expenses which accrued prior to [the ancestor’s] death. 

The plaintiffs also argued that the trial court erred in concluding that they were not entitled to be compensated for rents for the period that claimants father occupied the property in sole possession. Again, the Court of Appeals only agreed in part. The Court notes:

Our Betterments Statutes generally allow for one against whom a claim for betterments is made to recover the fair market rental value of the property for the time the one claiming the betterments occupied the property. See, e.g., N.C. Gen. Stat. § 1-341. Rent, though, which accrues more than three years before the filing, may only be used to offset the betterments allowance (and not to establish a claim for affirmative relief). Id. In any case, our Supreme Court has held that rents are not recoverable as an offset to betterments where one would not be entitled to rents in the first instance. Harriet v. Harriet, 181 N.C. 75, 78, 106 S.E. 221, 222 (1921). 

The equities in a situation involving tenants in common is similar: Though one tenant in common is “not liable for the use and occupation of the lands, but only for the rents and profits received [from third parties],” see Whitehurst v. Hinton, 209 N.C. 392, 403, 184 S.E. 66, 73 (1936), co-tenants may otherwise collect rents from an occupying co-tenant when there has been an actual ouster by the occupying co-tenant of the non-occupying co-tenants, see Roberts v. Roberts, 55 N.C. 129, 134 (1855). 

Here, the court found that the principles involving cotenants and the law under the Betterment Statutes applied to the facts. The claimant’s father did not become a cotenant until after the ancestor’s death. The court determined that the petitioners may be entitled to a pro rata share of the fair rental value of the unimproved property to the extent it does not exceed the value awarded for the improvements. However, they were determined not to be entitled to rents for any occupancy by after the ancestors, death in 1997 as the court concluded that the evidence did not show that there was an actual ouster. 

Specifically, an actual ouster is “[a] cotenant’s clear positive denial of another cotenant’s rights in the common property[.]” Beck v. Beck, 125 N.C. App. 402, 404, 481 S.E.2d 317, 319 (1997). The mere fact that the 1993 deed was filed, creating color of title in favor of [the claimant’s father], is not enough to constitute the actual ouster of the other co-tenants. Rather, “[t]he color must be strengthened by possession, which must be open, notorious, and adverse[.]” Cothran v. Akers Motor Lines, Inc., 257 N.C. 782, 784, 127 S.E.2d 578, 580 (1962) (emphasis added). In the present case, there was no evidence tending to show that [the claimant’s father], prevented his siblings’ access to the Property at any point. Accordingly, we conclude that the portion of the trial court’s order denying Plaintiffs’ claim for rents and profits during the time of the co-tenancy ... is supported by its findings and based on evidence in the record.

It is interesting to note that the issue of the application of as statute of limitations was not discussed. As we observed in our May 5, 2016 Article discussing Martin Marietta Materials, Inc. v Bondhu, LLC (N.C.App. 14-908), the cases in North Carolina and the provisions of the Machinery Act discussed above suggest that these obligations are more in the nature of an in rem equitable charge on the land. As such, there is no limitation period because the right to have an accounting the resulting obligations or benefits allotted to the respective shares accrues with the partition proceeding itself.

In re: Peacock (15-1238) 6/21/16
Marriage Valid in NC without Marriage License

This case involve an interpretation of the validity of a marriage performed by an episcopal priest without the parties having obtained a marriage license. The parties had been married, divorced and reconciled intending to remarry when the husband’s health failed. Their priest performed a ‘religious’ ceremony at their request after having advised them that it would not be ‘legal’ without a license. After the husband died, the Clerk of Superior Court ruled that the decedent and wife were not married and she was not an heir of the decedent. This ruling was appealed and the superior court judge, after making findings of fact and conclusions of law, affirmed the ruling of the Clerk of Superior Court. The Court of Appeals analyzed the effect of the interplay between N.C.G.S. Section 51-1 and N.C.G.S. Section 51-6. N.C.G.S. Section 51-1 defines the requirements of a valid marriage as:

A valid and sufficient marriage is created by the consent of a male and female person who may lawfully marry, presently to take each other as husband and wife, freely, seriously and plainly expressed by each in the presence of the other, either: 

(1) 

a. In the presence of an ordained minister of any religious denomination, a minister authorized by a church, or a magistrate; and 

b. With the consequent declaration by the minister or magistrate that the persons are husband and wife;

On the other hand, N.C.G.S. Section 51-6 merely states that a minister must not solemnize a marriage without the parties first having a marriage license, but merely makes it a misdemeanor subject to a $200 penalty. The unanimous opinion states: 

Wooley v. Bruton, 184 N.C. 438, 440, 114 S.E. 628, 629 (1922). Wooley states the
principal, well-established in North Carolina jurisprudence, that though violation of N.C. Gen. Stat. § 51-6 might subject a person who officiates a wedding ceremony without first receiving a marriage license to prosecution, the lack of a valid license will not invalidate that ceremony, or the resulting marriage.
Myers v. Clodfelter (15-1307) 6/7/16
Prescriptive easement by hostile use, claim of right, sole access 

It was undisputed that the plaintiffs in this action, or their predecessors in interest, continuously and uninterruptedly used the road in dispute for any and all purposes incident to the use and enjoyment of their properties, and as their only means of access, for a period of at least twenty years. The road is identified by a sign at its intersection with the State highway. The use of the road was open and notorious and with full knowledge by the defendants. The trial court and Court of Appeals deemed that the plaintiffs presented sufficient evidence to show all requirements for a prescriptive easement. The Court of Appeals ruled that the trial court properly ordered that the plaintiffs possess a nonexclusive perpetual prescriptive easement for access, ingress, egress, regress and utilities, in, over, across and through the properties of the defendants. 
SOUTH CAROLINA COURT of APPEALS 

Lyons v. Fidelity National Title Insurance Company 
South Carolina COA Construes Enhanced Policy Coverage

In this South Carolina, (COA 2013–002137.No. 5365 (2015)) summary judgment case construing coverage liability under an “enhanced”  title policy, the insurer argued that the trial court “erred in (1) finding the plaintiffs' claims were not barred by the statute of limitations; (2) holding that a county “no-build” resolution appeared in the public record and was available for title examination at the time  the title policy was issued; (3) holding a zoning resolution imposing a land restriction was a title defect triggering coverage under the policy; (4) finding that the plaintiffs did not fail to mitigate their damages; and (5) determining that the date of loss.” The first four rulings were explicitly affirmed by the South Carolina Court of Appeals and the last one implicitly affirmed.
The real property (the Property) at issue is a residential lot which had been encumbered since 1932 by a properly recorded easement allowing for the construction and maintenance of the Intracoastal Waterway and has been subject to a county “no-build” resolution since 2003, all of which was unknown to the plaintiffs at the time of their purchase. The Property abuts the Intracoastal Waterway, is part of the ‘canal prism’ and the ‘spoil disposal area’ referred to in the recorded easement which provided:

[T]he perpetual right and easement to enter upon, excavate, cut away and remove any and all of the tracts hereinafter described as composing a part of the canal prism,[5 ] as may be required at any time for construction and maintenance of the said Inland Waterway ․ and ․ to enter upon, occupy, and use any portion of ․ the spoil disposal area [6 ] ․ [and] to deposit on the ․ spoil disposal area, or any portion thereof, any and all spoil or other material excavated in construction and maintenance of the aforesaid waterway and its appurtenances.

Horry County, where the property is located, adopted a resolution authorizing “the issuance of building permits to repair, remodel or replace existing structures within the spoil easements along the Intracoastal Waterway, but to otherwise continue the policy of denying building permits in this area. Mobile homes within the spoil area may only be replaced with mobile homes.” Upon being refused a permit to build a new home and learning for the first time of the existence of the easement, the plaintiffs removed the existing mobile home structure from the Property and listed the Property for sale. They filed a claim with their title insurer which was denied and, after which, they filed an action for breach of contract and bad faith failure to pay insurance claims.

The claim was filed more than three years after the point in time that the trial court determined that the plaintiffs either knew or should have known of the easement, and the plaintiffs argued that the South Carolina twenty-year statute of limitations applicable to sealed instruments was determinative while the insurer argued that merely applying a seal did not elevate the policy above contract status. After extensive analysis, the Court of Appeals concluded that:

...the presence of the seal on the face of the policy, next to the president's signature, evidences an intent to create a sealed instrument.

Moreover, the purpose of residential title policies—the protection of homeowners from unknown title defects—lends additional support to this result. The Lyons purchased the Property with the intent to build their retirement home upon it. The standard terms for a residential note and mortgage are fifteen to thirty years. A twenty-year statute of limitations allows policyholders to carefully monitor situations as they unfold, ultimately preventing the bringing of unnecessary claims or litigation. Thus, we agree with the circuit court that “the policies are indeed sealed instruments and that the twenty-year statute of limitations applies

Problematic in that reasoning is that an owner can also sit on a claim for so long that remedial options become stale and are lost. Of particular interest is the court’s assertion that it “is bound by the rules of contract construction requiring that insurance policies be construed against the drafter and in favor of coverage.” One may wonder if that rule of construction might not be a reflection of what some contend is a ‘deep pocket’ rule of construction.

In this case also at issue were the terms of coverage and Exclusion 1 in the exclusions of coverage which, as analyzed by the court, state the following:

In addition to the Exceptions in Schedule B, you are not insured against loss, costs, attorneys' fees, and expenses resulting from:

1. Governmental police power, and the existence or violation of any law or government regulation. This includes building and zoning ordinances and also laws and regulations concerning:

• land use

• improvements on the land

• land division

• environmental protection

This exclusion does not apply to violations or the enforcement of these matters which appear in the public records at Policy Date.

This exclusion does not limit the zoning coverage described in Items 12 and 13 of the Covered Title Risks.

The “Covered Title Risks” section of the policy provides that the policy covers certain listed title risks if the listed risk affects title on the policy date. The Covered Title Risks include but are not limited to the following:

...

10. Someone else has an easement on your land.

...

13. You cannot use the land because use as a single-family residence violates a restriction shown in Schedule B or an existing zoning law.

14. Other defects, liens, or encumbrances.

The title insurer contended the no-build resolution which prohibited the issuance of building permits on property located in the Spoil Easement was not in the “public record” as defined by the policy nor was it available for title examination on the date the policy was issued and thus, excluded by the “governmental police power” provision of Exclusion 1. The Court notes that the “title policy defines ‘public records’ as ‘title records that give constructive notice of matters affecting your title—according to the state statutes where your land is located.’” The court ruled that this exclusion does not limit the zoning coverage described in Items 12 and 13 of the Covered Title Risks because the determined that the use of the phrase “public record” as used in the exclusions from coverage was ambiguous and construing the phrase against the insurer, the Court stated:

The title policy provides broad coverage for title problems created by laws and regulations addressing land use and improvements on land. Because Security Title drafted the contract, it could easily have defined the term “public record” to exclude zoning laws and regulations or drafted other exclusionary language. Like the circuit court and district court, we find the term “public record” to be ambiguous as defined in the policy. Thus, we hold the circuit court properly granted partial summary judgment in favor of coverage because the Spoil Easement and no-build resolution were public records not located during the title search.

The opinion is extensive and should be read carefully by those interested in policy interpretation and construction. The preceding provisions were sufficient for the plaintiffs to prevail and in the interest of space we will only give a cursory summary of the ‘hammer and tongs’ analysis of the Court in determining the remaining issues. 

III. Zoning Regulation as Land Use Restriction Triggering Coverage

The term “single family residence” as used in the policy is sufficiently ambiguous that the court ruled in favor of the plaintiffs in their argument that a mobile home was not included in the definition. Thought they could replace the mobile home but not construct a site built house; “Exclusion 1 does not bar coverage because the Lyons cannot use the Property for a “single-family residence.” 

IV. Mitigation of Damages

The title insurer claimed that the plaintiffs failed to mitigate their damages in rejecting an offer to purchase the property at a price greater than their purchase price. The court concludes:

The circuit court acknowledged the duty to mitigate, but cogently explained:

[I]t cannot be said that after the discovery of an easement held by the United States that prevents construction of a dock, the law requires one to sell the entire property or be thwarted from bringing suit against his title insurance company at a later date; such a requirement would call for a party to exert himself unreasonably.

We agree with the circuit court that the Lyons did not fail to mitigate their damages (citation omitted) Moreover, we find that Security Title's argument fails given that the Lyons could not have provided a potential purchaser with clean title to the Property because the Spoil Easement is properly recorded.

V. Date of Loss

The title insurer challenged the trial court’s determination that damages “are to be calculated based on the diminution in value caused by the title defects, measured from the date the property was purchased” arguing that any diminution in value loss should be calculated based on the value of the lot when the claim was made but denied the plaintiff’s motion for summary judgment on the issue of damages. The opinion determined that a denial of summary judgment cannot be appealed and in a footnote observed the South Carolina Supreme Court had ruled on the issue previously holding that the date the property was purchased is the proper valuation date.

In as much as the holdings in this opinion run counter to common understanding of policy language and the intent of all insurers, it is fair to assume that this case will excite much discussion and if not overturned on further appeal, it can be expect to engender a major policy rewrite with respect to the terms, coverages and exclusions the South Carolina courts found so baffling.

